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In Supreme Court of the Hawaiian
Islands. In Banco. January
Term, 1890.

Mary C. Beckley vs. George
Lucas, Executor of the will
of Margaret Keegax, "et als.

Appeal from ruling of Dole, J.

JDDD, C. 3., afCUIAY, BICKEBTON AND DOLE,
J. J. PBESTOX J, HAVING BEEX THE

ATTOKNEY DID NOT SIT.

Articles of adoption were executed
by A. the father, B. the adopting
mother and C. the adopted child,
containing a separate covenant be-

tween B. who promised to convey
or devise certain real estate to C.
and C. who promised to obey the
lawful commands of B.

Demurrer that the consideration in
the second covenant was invalid
because the promise to obey was
only the promise to perform a law-
ful duty, was overruled o" the
ground that this was a concurrent
part of the contract, C. not then
having been adopted, and further-
more that the promise of B. to C.
is supported by the covenant of A.
to B. for the adopting

Opinion of the Court, per JlcCully, J.
The plaintiffs bring a bill fn

equity for the specific performance
by the defendant's decedent of a
covenant contained in a certain in-

strument to the following effect.
There are three parties, George

Bisely of the first part, Margaret
Keegan, widow, of the second part
and Mary Bisely minor daughter
of the said George Bisely of the third
part. There is first a covenant be-

tween the party of the first part
and the party of the second part
wherein the said George Bisely
surrenders to Mrs. Keegan his par-

ental control and rights over his
child Mary, Mrs. Keegan recipro-
cally covenanting to adopt, main-

tain and care for her as if she were
her own natural daughter. There
is next a separate covenant between
the second and third parties. The
second party covenants to make a
valid conveyance to the third party
of a described piece of real estate,
or to devise it to her by her last
will and testament, and the party
of the third part reciprocally coven-

ants with the second party hence-
forth to obey her commands and to
perform the duty of a child as to-

wards a natural mother.
Mrs. Keegan having failed to

make a conveyance of the property,
or to devise it to Mary Bisely in
her will, the bill is brought against
the executor and trustee of her will
to compel specific performance.

The demurrer is " on the ground
that it does not appear by said bill
that there was or is any valuable
consideration for the conveyance
here sought nor any valid covenant
for such conveyance which could
have been enforced against the said
Margaret Keegan in her life time
nor against this defendant since her
decease."

It may be said at once that there
is no covenant for such conveyance
which could have been enforced
against the decedent in her life
time unless she had otherwise con-

veyed away these premises or by
another marriage had given a hus-

band some rights therein, or in
- some other way was putting it out
of her power to make the convey-
ance or devise she had contracted
to make, for she had the option of
only giving the agreed benefit after
her death.

It is claimed by the demurrer
that the expressed consideration fdr
the conveyance or devise to be
made, the promise of the adopted
child to obey, is naked and invalid
as being a promise to do what she
was already bound by law to do.

By the statutes of this Kingdom,
found at page 210 Compiled Laws,
a child adopted as by law allowed
is bound to obey the lawful and
moral commands of the parents by
adoption.

Adoption is however a relation
artificially created and has in it
some points not perfectly corres-
ponding with the natural relation.
We observe that in the beginning
the creation of the relation is pure-

ly a voluntary one on the part of
the parents who give and the par-

ents who lake and adopt the child.
Special terms may be made in the

contract of adoptipn, and frequent-
ly are, particularly with regard to
the pecuniary interest of the child.
The child having come to years of
understanding may be allowed to
have some voice in the proceeding.
It was so iu the case before us
when the subject of adoption was
made a separate third party to the
contract. She was treated as a
person of sufficient understanding
to join in a contract by the Justice
of the Supreme Court by whom the
adoption was ratified.

The three parties thus coming
together form an agreement, the
first with the second and the second
with the third. The covenants are
more than contemporary, they are
concurrent. The promise of obedi-

ence and duty made by Mary Bise-
ly towards Mrs. Keegan is not the
promise of a child adopted upon
whom a duty has been cast promis-
ing to do that duty for a considera-
tion. The covenant of Mrs. Kee-
gan to convey or devise a valuable
piece of real estate fo the child can-

not be separated from the motives
of the transaction which was con-
summated in this deed whereby
the father surrendered his daughter
and the daughter promised filial
obedience to a stranger.

There is no question but that
there is a form of consideration ex-
pressed in the second covenant.
We hold that it is not an unreal
consideration it being made as a
part of the adoption, a condition of
it, and we hold that it is also sup-
ported by the first covenant it be-
ing a part of the same transaction

The demurrer is overruled.
J. M. Monsarratt, for plaintiff;

C. L. Carter and F. M. Hatch, for
defendants.

Honolulu, Jan. 31th, 1800.

Supreme Court of the Hawaiian
Islands. In Banco. January
Term 1890. ,

Peter Kahoohult vs. Paalaa
Hamauku, widow, axd Edwin,

- IOICEPA. AXD KeOXI, MINOR
CHILDREN OF J. HAMAUKU,
DECEASED.

By the Court.

Upon consideration of the pleadings
and the law in this case, we are of
opinion that the demurrer should
be sustained, and we therefore con-

firm the decision of the Chief Jus
tice, upon the reasoning and
thorities therein.

au- -

A. Bosa, for plaintiff; W. A.
Kinney, for defendants.

Honolulu, Feb. 6th, 1890.

JDDD C.3., M'CDLLY, BICKEBTON AND DOLE. JJ.

Opinion of Chief Justice Judd,
appealed from, "the Jury being
icaived.

This is an action of Ejectment
brought at the April Term 1887 to
recover possession from one John
Hamauku of a piece of land on
King street opposite Kawaiahao
Church.

The then defendant demurred to
the declaration in that it did not set
forth the nature and extent of the
estate claimed by plaintiff. At the
July Term, 1887, the plaintiff, with
the leave of the Court, filed an
amendment to the declaration. The
case went over the January Term,
1888, it not being reached. At the
Special Term, February, 1888, the
parties waived a jury. On the 27th
March, 1888, the defendant died and
plaintiff filed, on the 8th Novem-
ber, 1889, asuggestion to this effect,
and moved that Paalaa, widow, and
Edwin, Iokepa and Keoni, minor
children of said J. Hamauku, be
substituted as defendants. The
motion was granted and service
made upon Paalaa and on W. O.
Smith the Probate guardian of the
minors.

By the amended declaration
plaintiff claims title to the premises
in dispute, in fee simple, by virtue
of a clause in a deed of 'Hana Haa-lili- o

to John Hamauku the original
defandant dated the 19th April
1869.

To this the defendants now
demur that the deed referred to
discloses no title in the plaintiff, or,
if any title, not the title claimed by
plaintiff.

The plaintiff bases his claim to
the premises on the deed to the
defendant's ancestor John Hamau-
ku. This deed is made by Hana
Haalilio and conveys to St. John
Hamauku all the grantor's land on
the Island of Oahu and particularly
describes the various parcels, some
five in number, in consideration of
fifty dollars paid to her by said
John Hamauku and describes him
as her "keiki" which may mean
son or nephew. He was, I believe,
her nephew and she had no child-
ren of her own. Among the lands
granted is " the piece of land at
Kawaiahao on King street, mauka
of the church, which was awarded
in my name being Boyal Patent
No. and the area being
acre, more or less, excepting how
ever that portion on the north (or
right hand) portion of the house
lot where the dwelling house
stands, that shall be for, young
Hoohuli and his heirs, and if he
shall die without heirs then it shall

. belong to St. JohnHamauku and
his heirs. The annual receipts and
rents'of the place mentioned in this
paper (deed) shall belong to the one
whose name is mentioned as stated
in this paper (deed.) And the said
place cannot be sold as long as they
both live on good terms and are
not opposed to each other."

The claim of the plaintiff Peter
Kahoohuli is based upon the clause
of the deed above recited.

I consider that this clause ex-

cepts out of the estate granted to
Hamauku the lot where the dwell-
ing house stands. It is not a tech-
nical reservation, for it does not
create a new right in behalf of the
grantor out of the estate granted
and which did not exist as an in-

dependent right before the grant.
See Tiedman Eeal Estate, 843.
Chancellor Kent defines a reser-

vation to be a clause in a deed
whereby the grantor reserves some
new thing to himself issuing out of
the thing granted and not in esse
before.

4 Kent, p. 468.
A common illustration would be

the right of the grantor to take
wood or water from the granted
premises for a limited term.

The clause in question creates an
exception, for it withdraws from
the operation of the conveyance
some part of the thing granted,
which but for the exception would
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have passed to the grantee under
the general description. Tiedman
Beai Estate, 843. 3 Washburn B.
P., p. 645 (Ed. of 1876.) Here the
part of the premises on King street
where the dwelling house stands is
excepted. It is a part of the land
granted to Hamauku, and would
go to him under the general des-
cription were it not for the excep-
tion. But the difficulty in this case
is that it is not excepted to the
grantor and her heirs and made the
subject of a valid, independent
grant ty her to the plaintiff Kahoo-
huli. If it were so, the plaintiff's
title would be good. But it is an
exception to a stranger to the deed
and without consideration moving
from him.

By the authorities Hoohuli would
take nothing.

In Corning vs. Troy Iron and
Nail Factory, 40 N.Y., 209, Stephen
Van Bensselaer conveyed a farm
without reservation or exception to
Jeremiah Lansing. Lansing con-
voyed the same premises to David
Defreest "excepting and always
reserving one acre of land on the
south side of the creek, etc., unto
Stephen Van Bensselaer, his heirs
and assigns forever." The Court
held that the exception in the deed
prevented this one acre from vest-
ing in Defreest, but that it was
wholly inoperative to vest in Van
Bensselaer any title.

In West Point Iron Co.' vs. Bey-mer- t,

45N.Y., 707, the Court held
that a reservation in a deed will
not give title to a stranger, but it
may operate, when so intended by
the parties, as an exception from
the thing granted and as notice to
the grantee of adverse claims as to
the thing excepted or reserved.11

A reservation in a deed saving
to the public any right they may
have to take seaweed from the pre-
mises confers no right upon any
one having no other right." Hill'
vs. Lords, 48 Me., 83 Here the
Court say "such a reservation in a
deed confers no rights, proprio
vigore, upon any one. It merely
saves the grantor, upon his coven-
ant against incumbrances, from any
liability, if such rights have been
previously granted or acquired."

See also Bichardson vs. Palmer,
38, N. H., 212 : Ives vs. Van
Auken, 34 Barb., 566.

In Hornbeck vs. Westbrook, 9

Johns., 72, a deed contained a pro-

viso that the inhabitants of Boches-te- r
should be allowed to cut and

carry away wood from any part of
the land conveyed, etc. The Court
held the proviso to be null and
void. "If the inhabitants were
incompetent to take an estate at
law, by that name, a reservation to
them in a deed in fee to a third
person would be equally void. But
such a covenant or reservation to
any third person would be void.
A person who is not a party to a
deed cannot take anything by it,
unless it be by way of remainder.
The grantor cannot covenant with
a stranger to the deed."

See Moore vs. Earl of Plymouth',
3 B. and A., 71.

I am of the opinion that Peter
Kahoohuli, plaintiff, takes nothing
by the exception in the deed and
that the demurrer must be sus-

tained.
This view is strengthened by

the clause at the end of the deed
of the grantor Hana Haalilio,
wherein her husband, W. H. Ka-
hoohuli, in consideration of the
sum of twenty dollars paid to him
by St. John Hamauku, assents and
conveys all his right in the pro-
perty of his wife to St. John Ha-
mauku his heirs and assigns as
stated in this deed.

No assent by the husband to the
exception (calling it a conveyance
to the plaintiff) can be shown, and
without it, the married woman's
conveyance of her land would be
void.

Demurrer sustained. - .
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WANTED!
JFOR KOOLATT,

Island of Oahu, 14 miles from Honolulu,
a Competent Driver who is capable of Checking
Freights.

2?" Direct Communications to Honolnla
Post Office Box C. 1310-- tf

ISTOTICE.
IS HEREBY GIVEN THATNOTICE IVliite holds my full power of

attorney to transact all my business till
farther notice.

(Signed) C. L. BRITO.
Honolulu, Feb. 28, 1890. 51 1312-3- t

Corporation Notice.

THE ANNUAL MEETING OP
Stockholders of the Hawaiian Carriage

Manufacturing Co., held this day, the fol-
lowing named officers were elected for the
ensuing year:

B. F. Dillingham President
J. G. Spencer .Vice-Preside- nt

W.O.Smith , Secretary
George Dillingham Treasurer
C. T. Gulick Auditor

All of whom reside in Honolulu.
W. O. SMITH,

Secretary.
Honolulu. Feb. 23, 1890. 1312 51-- 2t

For ale.
WURNITQRE; SOAP, CASTILE AND
X! Mottled; Rope, Sails, and Sailcloth:
and a large amount of Sundries.

HAWN. COMMERCIAL SALESROOMS,
56-l- w Cor. Queen andlfuuanu Sts.

cncral SUmertisniicnts.

H.Hackfeld&Co.
HAVE JUST BECEIVED PEE

BKs. H.HaGMelfl anfl J.CPflnger

JGSt
--tZSXk

Per Steamers and other late arri-
vals, a large and complete

assortment of

Dry Groods
SUCH AS

Prints, Cottons bleached and
unbleached ;

Sheetings, Denims, Ticks, Stripes, &c
A line selection of

Dress Goods in the Latest Styles

Also, Curtains, Mosquito Netting,
Lawns, &c.;

Woolen Goods of every description;
A complete line

Tailors' Goods !
Clothing, O. & TJ. Shirts, Shawls,
Blankets, Quilts, Towels, &c.
Handkerchiefs, Hosiery, Eibbons,
Hats, Umbrellas, Carpets, &c.
Sealskin Traveling and Carriage
Kugs, &c. Fancy Goods, Notions,

Cs. of Best English and Australian

HOGSKIN SADDLES!
BOOTS AND SHOES,

BAGS AND BAGGING
For every purpose;

Sail Twine and Filter-Pres-s Cloth
Cutlery, Stationery, Jewelry,
Perfumery, Pipes, &c.

VIENNA FURNITURE!
Looking Glasses, &c.
Pianos, Herophones, Aristons,
Accordeons, Harmonicas, &c,

WEAPPING AND PELNTLNG
PAPERS,

Paints and Oils, &c.
Asphalt Roofing, Asbestos,

Barrels and Kegs, Keg Shooks and
Rivets,

2 Baxter Engines, Steam Pumps,
Autograph Presses,

Iron Filter Presses !

Sugar Coolers, Iron Bedsteads,
Galvanized Tubs and Buckets,
Lanterns, Axes, Hammers,
Tin Plates, Sheet Lead,
Sheet Zinc, Galv. Iron Sheets,

Galvanized Corrugated Iron & Ridging

Screws and Washers;

GALVANIZED FENCE WIRE,
Barbed Fence Wire,
Yellow Metal, Comp. Nails, Iron

Tanks,

STEEL RAILS,
Fishplates, Bolts, Spikes,
Switches, Portable Rails,
Steel Sleepers, Portland Cement
Fire Bricks, Roof Slates," Boats,
Baskets, Demijohns, Corks, &c.

GROCERIES!
Pie Fruits, Sauces, Cond. Milk,
Blue Mottled Soap, Windsor Soap
Wash Blue, Cream of Tarter,
Carb. Soda, Vinegar, Biscuits,
Stearin Candles, Rock Salt,
Camphor, Safety Matches,
Castor Oil, Epsom Salts,
Hunyadi Janos, &c.

CROCKERY .

Dinner and Breakfast Sets, Plates,
Bowls, Toilet Sets, Flower Pots,
Assorted Crates, &c.

GLASSWARE : Tumblers, Wine
i Glasses, Sample Bottles, &c.

LIQUORS:
Champagne, Port Wine, Sherry,
Bitters, Rheinwine, Clarets,
Cognac Brandy, Whiskey, Rum,
Gin, Doornkat, Porter, Ale,
St. Pauli Beer, Pilsener,
Muller's Lagerbier, &c.
Harzer Sauerbrunnen, (Mineral

Water),
Alcohol in bbls. and demijohns, &c

HAVANA CIGARS,

American Smoking Tobacco, &c.

ALSO,

HAWAIIAN SUGAR AND RICE !

Golden Gate and Crown Flour,
Bread, Salmon, Cal. Produce, &c.

SF For Sale on the most Liberal
Terms and at Lowest Prices by

H. HACKFELD &-C- 0.

1304 3mj

Wo Tai & Co.
Importers and Wholesale Dealers in

Chinese, Japanese, American

and European Goods.

By late arrlva have receiTed fresh stocks in

All kinds of Tea, White and Colored Mat
ting, Japanese Screens, Flower Pots,

Camphor Trunks, White Silks
Pongee Silk, Silk Handkerchiefs, Manila

Cicars, beet quality, etc. 1301

gjfea

3s.txa imertiscnicnts.

New Spring Dress Materials!
NOW OPES AT THE

POPULAR MILLINERY HOUSE,
104 Fort Street, Honolulu, H. 1.

N. S. SACHS, i : Proprietor
We have just received an immense assortment of

Spring Dress Material, -- h- ffasli Materials,

WHICH WE OFFER AT VERY LOW PRICES :

Fignred Wool Mixed Cnaille, only 30 cents
a yard; tbese are all new patterns and
latest.style.

Fancy Figured Persian Lawn, only 25 cents
a yard; very stylish and have the same
effect as India Silks.

French Sateens, new figures and new
shades, 25 cents a yard.

A Large and Choice

Immense assortment Striped
Ginghams, colors, at
per

Chambries Solid Colors, Figured
Stripes, 25 per

Ginghams, quality, S yards for
one

Assortment of

WHITE GOODS ! WHITE GOODS !
Suitable for Dresses, checks and stripes.

White Nansook, at $1.50 a piece.
Victoria Lawns, at 75 cents and $1 a piece, quality $1.25.
Dotted, Figured and Striped Swiss Muslins, in patterns, 10 yards

in a piece.

W EMBROIDERIES ! W BIG BARGAINS !

&T DIRECT IMPORTATION ! jrI
Swiss and Hamburg Embroidery Edgings, in all widths and qualities.
Hemmed Stitch Embroidery Flounces, these are very latest in

beautiful designs.

All Over Emloroicieries
In Swiss and Hamburg, in all qualities.

SWISS EMBROIDERY FLOUNCES, in Children Skirt Lengths,
Ladies' Skirt Lengths and Holoku Lengths.

EST These GOODS were bought direct the Manufacturers in
Europe, and therefore we guarantee

THE PRICES TO BE LOWER THAN ELSEWHERE.
Island Orders Solicited. Samples upon Application.

HOLLISTEE, & CO
109 FORT STREET.

"Wholesale and Retail

DRUGGISTS & TOBACCONISTS,
AND MANTJFACTUREKS

HOLLISTEE'S
Soda Water & Ginger Ale.

DEALERS
Photographic Goods of every description,

Cameras, Card Mounts,
Albumen Paper, Etc., Etc.

AGENTS FOR,

E. &3H. T. Anthony & Co's Photographic Specialties,
Eastman's Kodak Cameras,

The Scovill & Adams and the
Celebrated Seed Dry Platei.

Constantly on Hand, a Full Line of

PURE CHEMICALS,
From the leading Manufacturers Europe and America.

Just to Hand Ex. Bark Royal Alice,"

Farina Eau De Cologne, Apolinaris. Hunyadi, Vichy
and Carlsbad "Waters, Enos Fruit Salt, Joys'

Cigarettes, Morton's Olive Oil, Castor
Oil and Epsom Salts, Etc.

FOR

P. LorillarcTs Tobaccos
WM. S. KIMBALL & CO.'S Tobaccos and Cigarettes,

ALLEN & GINTER'S Virginia Bright and Pet Cigarettes.

STRAITOJST AND STORM CIGABS
NEW GOODS EVERY STEAMER.

HOLLISTER & CO.,
1304

HA

Special Notices.

W. F. ALLEN,- -

ACENTS

AN OFFICE MESSES. A

CO,, corner of Merchant and Kaabnmana
streets, and will pleased to attend to any
business entrusted to him. 1221-G-

THRUM'S ALMANAC.

TO HAND-BOO- K THE HAWAIIAN
JAj ALMANAC AND ANNUAL for reliable
statistical and general Information relating to
tbese Price 50 cents; or mailed abroad
60 cents each.

THOS. Q. THRUM, PmbUsher,
'1181. Honolulu, H. I.
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of Fancy and
Plaid Scotch fast
25 and 35 cents yard.

in and
at cents yard, fast

colors.
Apron best

dollar.

in plain

Fine
extra

new

the
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Sent Free
1304-3-
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MR.
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be be

EXCELS

Islands.

109 FORT STREET.

ANDERSON & LUNDY,

ARTIFICIAL TEETH FROM

Ono to an Wlirt tLxra
Inserted on Gold. Silver. Allnmlnum

and Rubber, Bases.
CrowH and Bridge Wrk a speeialtj.
To persons wearing Rubber Plate whiclirea
constant source of irritation to the loouihand
throat, we would recommend oar Prophylactic
Metal Elate. All operations performed la ac-
cordance with the latest imDrorement la
dental science. Teeth extracted without pain
by the use of Nitrous Oxide 6tl.
jy Hotel Street, Tregloan Premlies.

M6Mrf


